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SUPERIOR COURT
CIVIL ACTION
DOCKET NO. CV-92-

STATE OF MAINE
KENNEBEC, SS.

STATE OF MAINE
Plaintiff
v.

VERIFIED COMPLAINT
(Injunctive Relief)

AMERICAN ASSOCIATION FOR
SENIOR CITIZENS, a Washington
D.C. corporation with a
a principal place of business
in Washington, D.C.,
Defendant
INTRODUCTION
1.

This is an action under the Unfair Trade Practices

Act, 5 M.R.S.A. § § 206-214 (1989 and Supp. 1991) and the
Consumer Solicitation Sales Act, 32 M.R.S.A, § § 4661-4670
(1988) to obtain declaratory relief, a preliminary and
permanent injunction prohibiting American Association for
Senior Citizens, Inc. (hereinafter referred to either as
"Defendant" or "AASC") from engaging in unfair and deceptive
conduct, an accounting, restitution, and civil penalties.
PARTIES AND JURISDICTION
2.

Plaintiff State of Maine, a sovereign state, by and

through the Attorney General, commences this action under 5
M.R.S.A. § § 206-214 (1989 and Supp. 1991), commonly known as
the Unfair .Trade Practices Act, and 32 M.R.S.A. § § 4661-4670
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(1988), commonly known as the Consumer Solicitation Sales Act,
i

to protect the public by preventing and restraining Defendant
from engaging in violations of the Unfair Trade Practices Act
and Consumer Solicitation Sales Act.
3.

Defendant is a corporation duly incorporated under the

laws of Washington, D.C. with a principal place of business in
Washington, D.C.

Defendant is registered to do business in the

State of Maine as a foreign, nonprofit corporation.

STATUTORY BACKGROUND
Unfair Trade Practices Act
4.

The operative provision of the Unfair Trade Practices

Act ("UTPA), 5 M.R.S.A. § 207, renders it unlawful to engage in
any unfair or deceptive acts or practices in the conduct of any
trade or commerce.

Intentional violations of the UTPA are

subject to-a penalty of up to $10,000 per violation.
Consumer Solicitation Sales Act
5.

The Consumer Solicitation Sales Act provides the

statutory framework for the regulation of the sale of
)
merchandise which is accomplished in connection with or as a
result of a salesman's direct contact, including but not
limited to a personal visit or telephone call to a consumer, at
a place other than the salesman's place of business, when the
initial contact is unsolicited by the consumer,
§ 4662.

32 M.R.S.A.

"Merchandise" is defined to include “any objects

i
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wares, goods, commodities, intangibles or services."

32

l

M.R.S.A. § 4661(2),
6.

Included in that statutory framework is the

requirement that where any merchandise is sold or contracted to
be sold in connection with a salesman's direct contact at a
place other than the salesman's place of business and the
initial contact is not initiated by the consumer, the contract
shall be in writing, bear the signature of the seller and
consumer, contain the date of the transaction, the terms of the
sale or offer, the name and mailing address of the seller's
permanent place of business, and a statement of the consumer's
right to avoid the contract.

32 M.R.S.A. § 4662.

The

consumer's right to avoid the contract may be exercised by
giving notice in writing, within three full business days
following the day on which the contract or sale was made, of
the.consumer's intent not to be bound by the sale.

-32 M.R.S.A.

§ § 4663.
7.

Any violation of the provisions of the Consumer

Solicitation Sales Act is a violation of the Unfair,Trade
Practices Act.

32 M.R.S.A. § 4670.
FACTS

8.

Defendant is a nonprofit corporation organized for the

stated purpose of providing educational programs, benefits, and
informational materials to senior citizens on matters of
special interest or concern to senior citizens.

/
$
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9.

Defendant solicits members of the public to join its
i
organization and focuses its solicitation efforts on retired
persons.

Defendant conducts its solicitation in one of two

ways,
10.

The first type of solicitation used by AASC involves

providing senior citizens with postcards which they can mail in
order to obtain information on how to avoid probate.

Defendant

responds to the request for information by having one of its
salesmen telephone the consumer in order to schedule a visit to
the consumer's home.
11.

Defendant also solicits senior citizens by telephoning

them directly.

With this type of solicitation, the senior

citizen receives a telephone call from a telemarketer who
states that there are AARP (American Association of Retired
Persons) representatives in the area who want to help its
members with a living trust and asks if■the senior citizen
would like to receive more information from an AARP
representative.

If the senior citizen agrees, his or her name

is provided’by the telemarketer to one of Defendant's salesmen
and a salesman contacts the senior citizen for an appointment.
12.

The American Association of Retired Persons ("AARP")

is the premier organization of retired persons with
approximately 4,000 local chapters throughout the United
States.

Membership in AARP entitles its members to free

information on subjects of interest to persons over 50, such as
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estate planning, retirement planning, health issues, and
taxes.

It also entitles its members to various discounts and

benefits as well as representation in Washington, D.C. on
issues of importance to senior citizens.

Due to its sizable

membership and multitude of local chapters, AARP is a high
visibility organization whose name senior citizens readily
recognize and associate with the legitimate services it offers
and performs.

AARP is not associated with AASC and has, in

fact, issued bulletins to its members warning of the tactics
employed by Defendant's salesmen.
\

13.

The purpose of the home visit is to sell to the

consumer a membership in American Association for Senior
Citizens.

The price of membership is dependent upon the value

of the consumer's personal estate and ranges from $2,295 for an
estate of $0-200,000 to $6,895 for estates over $1,000,000.

In

-addition to the initial enrollment fee, after the first year of
membership, 'the consumer is required to pay $30 per month in
order to maintain membership.
14.

In'the course of the sale, Defendant's salesman makes

numerous representations regarding the benefits of membership
in AASC which includes discount prescriptions, a discount
merchandise catalogue, and membership in a prepaid legal plan,
Included in the services provided by the prepaid legal plan is
the preparation of an estate planning document known as a
living trust.

*f
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15.

A living trust is a trust into which an individual can
i

place all of his or her assets during his or her lifetime and,
by transferring ownership of the assets to the name of the
trust, thereby remove the assets from the individual's estate.
Typically the individual is also the trustee of the living
trust and, although the assets belong to the trust, retains
control of the assets for the duration of his or her lifetime.
The intent of the living trust is to eliminate the need for
probate.
16.

The primary thrust of Defendant's salesman's

presentation is the use of the living trust in order to avoid
the costs and complexities associated with probate.

The

saleman's message to the consumer is that time, heachaches,
and, most importantly, money will be saved by the transfer of
assets into a living trust.
• 17.

During the home visit, the Defendant's salesmen*

provides consumers with a one page document that sets forth the
costs of several estate planning options (attached hereto as
Exhibit A).' The first option listed on Exhibit A is for.the
consumer to do "nothing" in the way of estate planning.

.During

the home visit, the salesman writes in the cost of probate if
the consumer does "nothing".

The figure represents 10% or more

of the value of the consumer's estate.

The second option

listed on Exhibit A is for the consumer to go to a private
attorney and have various estate planning documents drafted.
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('
Preprinted on the document are the following estate planning
J

devices and their costs:
Living Trust........ ................... $1500
Settlement of estate.. (50 hours)....... $7,500
Annual Review of Trust................. $500 (ann.)
Pour Over Will......................... $200
Durable Power of Attorney.............. $200
Living Power of Attorney............... $200
TOTAL

$10,100

17A. The costs quoted for the first two options are not
representative of the typical costs of probate or for obtaining
legal services for preparation of these documents in the State
of Maine and are, in fact, excessive.

The $10,100 figure is at

least twice as much as it would cost to have the listed
documents prepared and reviewed in the State of Maine.

The

final estate planning option listed on Exhibit A is membership
in AASC which provides all of the the above-listed documents,
-but at a price- significantly less than-both 10% of the
consumer's estate and $10,100.

By inflating the cost of

alternatives to joining AASC, Defendant creates the impression
that it will be cost effective for the consumer to join AASC,
18.

In'some instances, in lieu of the preprinted "options

document", Defendant's salesmen make handwritten notes during
the presentation setting forth the costs of probate as compared
to the significantly less costly option of joining AASC and
obtaining a living trust.

L:
1

See Exhibit B (copy of salesman's
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notes given to Nuel Stroheker comparing $68,500 probate cost to
i
$1995 AASC membership fee).
19.

Defendant also provides to prospective members a

booklet on the benefits of membership in AASC (a copy of which
is attached hereto as Exhibit C),

In the section entitled

"Advantages of a Living Trust", Defendant misrepresents that
"probate fees are based on the entire value of an estate,
without deducting bills or mortgage."

Exhibit C at p. 18.

In

the State of Maine, probate fees are not based on the entire
value of the estate.

Fees are charged at an hourly rate for

the services rendered and, pursuant to the Maine Probate Code,
must be reasonable.
20.

Defendant also represents that "[t]he probate expense

can be as much as the following, or more;
GROSS ESTATE SIZE

APPROXIMATE EXPENSE

$100,000

$ 10,000

$300,000 $500,000

$30,000
$50,000. "

Exhibit C at p. 18.

These figures are not representative of

the typical'estate of these sizes in Maine and are, in fact,
l
grossly excessive. Probate costs of these proportions are
extremely uncommon in the State of Maine.
21.

In the section entitled "Disadvantages of Going

Through Probate", Defendant misrepresents that probate court
costs are "10% or more" and that attorney fees are "very

i
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costly".

Exhibit C at 23. Again, Defendant's statements are
t
not representative of probate practice in the State of Maine.
22.

The sales manual (attached hereto as Exhibit D)

provided by Defendant to its salesmen contains a one page
document entitled "Typical Probate Fees in the United States"
which sets forth "typical fees" for various size estates
(attached hereto as Exhibit E ) . The "typical fees" quoted in
this document is 10% of the total estate for estates up to
$550,000 and a higher percentage for larger estates.

The

figures quoted by Defendant in its sales manual are not
representative of typical probate costs in the State of Maine
and are, in fact, excessive.
23.

Defendant's written materials provided to consumers

also create the impression that probate is a difficult process
by repeatedly referring to it as "complex" and "complicated."
Exhibit C at p. 17.

In addition to the written

-

representations, Defendant's salesmen also verbally describe
the probate process to consumers as difficult and complex.
Since adoption of the Uniform Probate Code in 1981, probate in
Maine has been a simple process.

Many people successfully

probate estates in Maine without the assistance of an attorney.
24.

Defendant's written materials also misrepresent the

length of time it takes to probate an estate.

For example,

Defendant states that "[a]ssets in probate court are often
frozen two years or more, even with a WILL,"

Exhibit C at 17,

f
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and that probate involves a waiting period of 1-3 years, Id. at
i
23. The typical estate in Maine takes less than one year to
fully complete the probate process.

Assets of the estate can

be probated in an even shorter period and access can be
obtained to them within days of the decedent’s death.
25.

Defendant misrepresents to consumers the cost and

complexity of estate planning and probate in order to persuade
consumers that they will save a significant amount of money and
avoid the purportedly complex probate process by joining AASC
and obtaining a living trust.
26.

Defendant does not provide the consumer with a

contract upon payment by the consumer of the AASC membership
fee or at any time thereafter.

At the time of sale, Defendant

provides to the consumer an "official receipt" (a copy of which
is attached hereto as Exhibit F ) . The official receipt does
not.contain the Defendant's address or notice of the consumer's
three day right to cancel.

The only contract provided to the

consumer is a contract from Pre-Paid Legal Services, Inc. of
Ada, Oklahoma which.is provided directly to the consumer by
l
Pre-Paid:Legal Services approximately one month after
enrollment in AASC.
27.

In some instances, at the time of sale, Defendant has

provided consumers who purchase a membership with a one page
document which sets forth the consumers right to cancel the
contract within 3 business days.

The right to cancel document

(
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has not been provided to all Maine consumers who purchased an
i
AASC membership,
28.

Defendant has sold numerous memberships in AASC in the

State of Maine since at least December 1991.

Defendant is

currently actively soliciting senior citizens in Maine for
membership in AASC.
COUNT ONE
(Material Misrepresentations)
29.

Plaintiff repeats, realleges, and incorporates herein

by reference paragraphs 1-28 of this Complaint.
30.

Defendant's practice of misrepresenting to prospective

members the costs and complexity of estate planning and
probate, including but not limited to those misrepresentations
described in paragraphs 11-21 of this Complaint, constitutes a
pattern or practice of unfair and deceptive conduct in
violation of 5 M.R.S.A. § 207.
31.

Defendant's unlawful conduct as described herein is

intentional.
COUNT TWO
\

(Material Misrepresentations)
32.

Plaintiff repeats, realleges, and incorporates herein

by reference paragraphs 1-31 of this Complaint.
33.

Defendant's practice of misrepresenting to consumers

that a representative of the American Association of Retired
Persons will visit their home and provide assistance with
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estate planning matters when, in fact, the representative is
from the American Association for Senior Citizens, including
but not limited to those misrepresentations described in
paragraph 11 of this Complaint, constitutes a pattern of
practice of unfair and deceptive conduct in violation of 5
M.R.S.A. § 207.
34.

Defendant's unlawful conduct as described herein is

intentional.
COUNT THREE
(Failure to Provide Contract)
35.

Plaintiff repeats, realleges, and incorporates herein

by reference paragraphs 1-34 of this Complaint.
36.

Defendant's practice of failing to provide a contract

that contains the requirements set forth in 32 M.R.S.A. § 4662,
as set forth in paragraph 26 of this Complaint constitutes a
pattern and practice of unfair and deceptive conduct in
violation of 32 M.R.S.A, § 4662 and 5 M.R.S.A. § 207.
37.

Defendant's unlawful conduct as described, herein is

intentional'
.
RELIEF REQUESTED
Plaintiff requests this Court to enter the following relief:
1.

Enter a permanent injunction enjoining Defendant, its

agents, employees, assigns, successors, or anyone acting under
their control from:

13

A.

Misrepresenting to consumers the costs or
i

complexity of estate planning or probate in the State of Maine;
and
B.

Misrepresenting to consumers that a representative

of the American Association of Retired Persons will visit their
home and provide estate planning assistance or otherwise invoke
the name of AARP without its written permission;
C.

Failing to provide consumers with a contract which

complies with the requirements of 32 M.R.S.A. § 4662;
... 2.

Order Defendant to provide an accounting of all

memberships sold in the State of Maine and include the names
and addresses of each consumer who purchased a membership and
the amount paid to Defendant by each consumer.
3.

Order Defendant to pay restitution to each consumer

who purchased a membership in AASC in reliance on Defendant's
misrepresentations regarding the cost and complexity of probate;
4.

Order Defendant to pay to the Department of the

Attorney General the costs of suit and investigation, including
attorney's fees;
5.

Order Defendant to pay to the Department of the

Attorney General, pursuant to 5 M.R.S.A. § 209, civil penalties
in an amount not to exceed $10,000 for each intentional
violation of 5 M.R.S.A. § 207.

$
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6.

Order such other relief as may be necessary to
<
ameliorate the effects of Defendant's unfair and deceptive
practices.
Dated:

/ftf a '
MICHAEL E. CARPENTER
ATTORNEY GENERAL
STEPHEN L. WESSLER
Deputy Attorney General

if

—

'

O M AN S
AMYUfL// HHOMANS
Assistant Attorney General
Consumer & Antitrust Division
State House Station 6
Augusta, Maine 04333
(207) 626-8800

